Introduction
The Federal Court of Australia performs a fundamentally important role within Australia's democratic system. Since its commencement in 1977, it has served as a site for the disputation, negotiation and resolution of issues centrally important to Australian society. It does so in the context of a constitutional system affirming the separation of powers and the rule of law, as well as providing individuals an avenue to preserve and enforce their rights, and navigate the boundaries of the powers of the state. As a 'court of record', the records of its proceedings constitute a permanent and incontrovertible record of those events. In that context, its records, gathered both through the internal workings of the court and through the cases that come before it, contain a narrative shaping our contemporary understanding of the rights of the individual and the role of the state. In many ways, this is a record of the evolution of Australian citizenship.
Although originally invested with a similar jurisdiction to the High Court, 1 over those 40 years, the Federal Court has experienced successive reforms to its jurisdiction in a diverse array of legal frameworks, including Indigenous ownership of land; 6 migration; 7 and national security. 8 This has seen the Federal Court accumulate a significant jurisdiction concerning important aspects of those disputations, negotiations and resolutions of issues central to the evolution of the Australian community.
However, despite those transformations in the Federal Court itself and the important position it holds in our democratic system, accessing its records remains bound by traditional ideas of court files. Unlike bureaucratic and administrative records of government, access to which has been uniformly administered by the National Archives of Australia (NAA) under the Archives Act 1983 (Cth) ('Archives Act'), the application of the doctrine of separation of powers embodied within the Australian Constitution has meant that the management of Commonwealth courts' records of proceedings are administered by the courts themselves. 9 Therefore, access to records of proceedings is inconsistent between the executive and legislative arms of government on the one hand, and the judiciary on the other.
Current access arrangements for the public, at least for court records over 20 years old, are also somewhat inconsistent. Although records of proceedings are not subject to the Archives Act, 10 it does not mean that some of the materials that might currently be unavailable from the Federal Court are in fact unavailable from NAA. Within the records held by NAA exists agencies' own records of litigation, including affidavits, copies of exhibits and submissions that would be unavailable from the Federal Court. 11 Nevertheless, this material is presumptively publicly available under the Archives Act. The reason for the inconsistency is not clear.
This inconsistency sits uncomfortably with ideas about open justice and does not sufficiently take into account the Federal Court's role in Australia's democratic framework beyond its role in determining disputes between the parties before it. The current approach of the Federal Court to its records, to its 'archive', we argue, represents and perpetuates the position of citizens as unequal 'subjects' and limits access to this rich and unique set of materials. It also limits society's capacity to better describe and understand its own history of how citizenship has been shaped in Australia, both broadly and through the Federal Court's work.
The Federal Court and Australian Citizenship
As Justice Susan Kenny explains, 12 the origins of the Federal Court are often identified in the proceedings of the Australian Legal Convention in 1963. In a paper to the convention, Maurice Byers and Paul Toose argued for the creation of a new 'federal court'. The new court would be inferior to the High Court of Australia but vested with jurisdiction to hear and determine matters both in its original and appellate jurisdiction arising under Commonwealth law. 13 In the convention proceedings that followed, the Commonwealth Solicitor-General announced that the Attorney-General, Garfield Barwick, had been given 'authority [by Cabinet] to design a new federal court'.
14 However, as research conducted by the Court as Archive Project demonstrates, the convention was neither the first nor the last word on the new court. The project's research also further reveals and affirms Justice Kenny's observations on the development of an 'Australian national identity' as a driver for the creation of the Federal Court. Moreover, as Ann Genovese notes in her chapter in this collection, the first references to a new federal court appeared in 1959 in parliamentary debate on the territories and family law. Barwick had first proposed the establishment of a 'new federal court' to Cabinet in 1962, two months before the convention, noting that it was something that he had been working on 'for some time'.
15 Although the Solicitor-General's statement to the convention was expressed in unconditional terms, the Prime Minister's own department and the Cabinet were less enthusiastic. The breadth of the new court's role led the Prime Minister's Department to note on the submission that it went 'too far, too soon' and instead recommended examination by a committee. 16 Barwick's Cabinet colleagues 'noted' (rather than agreed to) the submission and authorised the Attorney-General to prepare draft legislation on conditions, including that all Ministers reserved 'all rights to argue for or against the proposal' (emphasis added).
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Despite the laudatory announcement of the creation of a new court, at least within legal circles, the progress developing legislation to establish the new court following its first appearance in Cabinet was fitful. The proposal was prone to ongoing revision, particularly around the establishment of a 'big court' (superseding other Commonwealth courts and sitting continuously in capital cities) or a 'small court' (a 'peripatetic' court with a much smaller jurisdiction) 18 and competing priorities. 19 With successive general elections, responsibility for advancing the proposal also transferred between five Attorneys-General and a series of public servants, some of whom pressed enthusiastically for the creation of a new court, 20 15 The Federal Judicature-Proposed New Court-Submission 461, Minute 581, NAA: A5819, VOLUME 12/AGENDUM 461. Interestingly, Byers and Toose, who would subsequently advocate for the new court at the Convention that followed, appear to have provided advice to Barwick in preparing his Cabinet Submission; see NAA: A432, 1961/2132 Part 1. 16 NAA: A5619, C430. 17 NAA: A5819, VOLUME 12/AGENDUM 461. Barwick appears to have argued later that he had never agreed to those conditions (see NAA: A4940, C3706). In an article published after the Cabinet decision in the Federal Law Review, Barwick maintained that the new court should assume responsibility for industrial relations and bankruptcy, contrary to Cabinet's 'authority'; see Garfield while others recommended its abandonment. 21 The withdrawal of support for a new court by its original architect, Garfield Barwick, now Chief Justice of the High Court, also hung heavily over the proposal's success. 22 However, these skirmishes over the form of the new court, and the on-and-off nature of its development, conceal the development of the consistent line of argument running through all discussions about the motivations for its establishment: the development of a more coherent body of 'Australian' (rather than state-based) jurisprudence driven by the formation of a national identity. For example, in their presentation to the convention, Byers and Toose noted that:
There is no longer a strong State sentiment amongst members of the public. Two World Wars, the financial crisis of the depression, uniform tax and Australia becoming a fully independent nation with its own ambassadors &c [sic] and a member of the United Nations have all helped to make citizens regard themselves as Australians rather than as belonging to any particular State. 
Evolution of Australian Citizenship
The description above reminds us that the Federal Court, in fulfilling its constitutional role, was intended to play a significant part in implementing basic concepts of national identity and citizenship in a democratic society. Moreover, the Federal Court is one of the democratic theatres in which the individual engages, disputes and negotiates with the executive arm of government, often referred to as the state.
Thinking in these terms takes us back to the core concept of the 'rule of law' in a democratic society-that those who exercise power on behalf of the state are governed by the rule of law in the same way that the individual is bound by law. 28 In that sense, there is an equality to the relationship in that both the state and the individual are governed by the law. This concept is also relevant to the way Australian citizenship as a status is different to the former 'British subject' status. The evolution from being a 'subject' to being a 'citizen' in Australia involves Australia's changing relationship with the United Kingdom (UK) and the changing conception of the proper exercise of power of the state in relation to its citizens.
In 1901, when propertied, white, male Australians-those bestowed with formal, active voting rights-came together to write the Constitution, there was a democratic element to its formation. The participants were elected directly to the constitutional conventions established to draft the Australian Constitution, rather than drawing from the existing representative colonial parliaments. For that reason, those conventions were known as the 'People's convention'. 29 That women and Indigenous Australians were not part of the people underlines an imbalance of power from the nation's inception. 30 This is not to discount the voice of the women who were campaigning for the vote and who, as active citizens, ensured that s 41 of the Constitution guaranteed that those who already had the right to vote in the colonies would be able to vote in a new Commonwealth of Australia's federal elections. 31 This included Indigenous and white women in South Australia who had the vote at that time and, by the time of federation, white women in Western Australia, too. Indigenous South Australian women would later lose their right to vote when the Commonwealth Electoral Act 1902 (Cth), which introduced the franchise for women in federal elections, specifically excluded Indigenous people. 32 The beliefs around people's equality, or lack thereof, influenced the balance of power within society at that time. Indeed, it was not until 1962 that Indigenous Australians' right to vote was passed into the Commonwealth Electoral Act 1918 (Cth).
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Formal citizenship status, which Indigenous Australians had by their birth in Australia, 34 as did women, did not mean they had substantive citizenship rights. 35 The 1967 referendum did not correct formal citizenship, which Indigenous Australians held, but, importantly, as the Uluru Statement from the Heart identified, 36 led to them being counted. 37 Indeed, formal legal membership status in 1901 was not Australian citizenship, which did not exist at that time, but rather was British subject status. A significant aspect of identity that influenced the compact of federal membership in Australia in 1901 was that the white male drafters saw themselves as British subjects, and not as Australian citizens. They did not seek to break their ties with empire at federation. In creating an Australian Commonwealth, they were establishing a compact that refigured the exercise of power in the Australian territory of the Empire between a central governing body (a federal government) and the continuing colonies (the states). Among other things, the male framers wanted to bolster their collective power to exclude immigrants (including non-white British subjects) and to create a uniformity of approach to questions of interstate trade. When British subject status was repealed, and Australians became solely Australian citizens in 1987, it represented an important shift. This was not only about a change around the relationship between Australia and the UK that had consequences for British subjects residing in Australia who were not Australian citizens, 43 but it reflected a change to Australian conceptions of sovereignty. It was also a time when the Australian executive acknowledged that no matter which country a person came from, they had equal access to applying for Australian citizenship. 44 The earlier position of being a 'subject' in a colonial, monarchical setting represented an imbalance of power that underpins British subject status compared to Australian citizenship. Being a British subject was at its core a relationship between the Crown and the subject where the individual was subjected to the power of the Crown or the state. This was not only in the sense that any form of power (whether called the Crown or the executive) has a 'subject' to which the power extends, but also because the Crown was entitled, by its own divine foundations, to control the subject. This lies in British subject status's feudal origins, where the concepts of allegiance were tied up, as Peter Spiro explains: 39 In a medieval world, [where] individuals were identified not so much by primitive national affiliations as by personal allegiances tied to natural law. The notion of personal allegiances persisted as Europe divided into distinct territorial units, each ruled by an individual sovereign. So conceived, early models of nationality and citizenship worked from the putatively personal relationship between the individual and the sovereign. 45 The Crown could ultimately determine who it chose to protect and upon whom to bestow its benevolence. This translated into the common law identifying all people born within the Crown's dominions as being subject to the Crown's power and benevolence. This was the result of the relationship in feudalism between the individual and the soil upon which she lived. 46 In terms of the subject−sovereign relationship, jus soli was justified on the grounds that the child was upon birth indebted to the King for her protection. 47 While subjects gained some benefits from that relationship (although not uniformly, as Indigenous and Chinese Australians' and women's experiences affirm), 48 there was a fundamental inequality in the relationship.
Becoming solely Australian citizens signified, linguistically, a move away from that foundational inequality. While Australia still had a Queen as Head of State, she became the Queen of Australia, and this move away from British subject status also changed the concept of power between the executive branch of government-those governing and making the law-and the people-those subject to the law. Citizenship, as opposed to 'subjectivity', philosophically and legally represents an equality between those exercising power and those subject to that power. In Australia, this also represented a move with parallels in timing to becoming a multicultural society. From that time on, all individuals, whether part of the Commonwealth or not, would have equal access to citizenship, compared to the earlier preference for British (white) subjects.
These changes are integral to the development of a democratic understanding of citizenship. It parallels a commitment to the principle that those exercising power are subject to the law in the same way that the citizenry is subject to the law. All citizens-those governing and those 45 See Peter Spiro, 'Dual Nationality and the Meaning of Citizenship ' (1997) being governed-are formally equal before the law. While the story of Indigenous citizenship, even at that point, highlighted some of the flaws in translating this theory to practice, the move to Australian citizenship over British subject status was the first step towards a democratic concept of Australian citizenship.
This change also built upon the growth of the application of administrative law principles in Australia with the 'new' administrative law framework introduced in the 1970s. 49 Those changes, including the introduction of freedom of information laws, the office of the Ombudsman, the creation of Administrative Appeals Tribunals and codified judicial review processes, all articulated and implemented clear controls on the exercise of executive power. Individual citizens could challenge government exercises of power, primarily in the Federal Court of Australia, and this administrative law foundation amplified this newer understanding of Australian citizenship. Just as the concept of the rule of law emphasises that those who exercise power are 'subject to the law', so too was the sole status of citizenship central to democratic understandings of citizenship and the fact that those citizens who were exercising power, the executive branch of government, were also 'subject to the law'.
It is within these 'matters', where individuals seek to challenge the exercise of executive power in the Federal Court, that we see a significant story of Australian citizenship.
The Federal Court as an Archive
The intent and history of the Federal Court is inherently linked to a narrative of national identity and is, therefore, not only a repository of legal procedure, but also an important legal, social, cultural and historical archive.
In practical terms, the traditional focus placed on the work of superior courts, like the Federal Court, is generally on their end product: judgments, orders and reasons. For the litigants, judgment represents the end the litigation, the consequence of which may be significant. The making of orders under the Administrative Decisions (Judicial Review) Act may represent protection from unlawful executive action. The making of orders under the Native Title Act may represent the recognition of deeply held spiritual and cultural connections to the land. For the legal profession in a common law system such as Australia's, judgment might represent a statement of what the law is, with an eye to appeal if the statement is perceived to be wrong. For the public who do not generally see courts in action, judgments provide the opportunity to critically assess the performance of the courts and judges in terms of timeliness or even the extent to which they are 'in touch' with the community. 50 For the High Court, the determination of a dispute between two or more parties is the fundamental purpose of a Commonwealth court established under Chapter III of the Constitution. The High Court's jurisdiction is circumscribed by s 75 of the Constitution. A 'matter' must 'involve some right or privilege or protection given by law or the prevention, redress or punishment of some act inhibited by law'. 51 In its narrowest sense, the resolution of the dispute involves 'attaching a definite legal consequence to a definite, detailed state of facts'. 52 However, in common law systems reliant on precedent as both a body of law and a tool of statutory interpretation, the effects of judicial decisionmaking are not bound in space or time, but may be felt well beyond individual disputes. The resolution of a dispute and the publication of reasons may have a far-reaching effect in defining a community and its relationship with the state. 53 The application of a body of law derived from principles and precedent provides continuity, consistency and certainty in individuals' relationships with one another and with the state. 54 A decision may also reach back in time to either affirm or reject previous interpretations of the law or redefine legal and personal relationships. 55 In a broader sense, courts play an important role in affirming the community's understanding of ideas of identity, belonging, citizenship and rights. Through their reasons for decision, courts reinforce the acceptance of certain ideas while rejecting or disapproving of others.
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Traditional ideas about archives saw their contents as embodying a form of impartial 'truth' or 'evidence' derived from ideas about providence.
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Postmodern critiques of this traditional construction have argued that the selection, retention and preservation of records in state-run archival institutions means that a particular view of the state is created and preserved. 58 There is a strong parallel in this thinking between archives and reasons for decision. As a pronouncement of an impartial decisionmaker whose decisions are enforced by the state, reasons represent a state-sanctioned account of the parties' relationship. As the product of an adversarial system, reasons are perceived to incorporate the distilled 'truth' of the matter. As a matter of providence, the pedigree of reasons is arguably impeccable. From a postmodern perspective, as a court established by Commonwealth legislation, the Federal Court's decisions are explicitly endowed with state-sanctioned significance. Whereas archival institutions might be seen to exercise a type of 'soft' power in terms of defining the community, the precedential value of judicial decision-making means that courts are expected to engage actively in defining acceptable behaviour.
59
So why not stop there and accept the extent of the Federal Court's archives as currently understood? Shouldn't its orders and reasons for decisions meet the needs of all their potential users, including historical researchers? We argue that they represent the end point in litigation. Although the reasons for decision may provide a summary of the evidence and the proceedings at trial, they are just a summary. The summary is limited to only those facts that have been 'ascertained' by the court and identified as legally significant. 60 In effect, the reasons present a narrow set of facts viewed through a particular lens of relevance and legal principle and rendered for a particular purpose. A reliance on reasons alone is the study of precedent that is often referred to as 'lawyers' history'. 62 To the extent that the decision reflects or affects the wider community, it tells only part of the story. Materials presented by the parties provide both the canvas and the frame for the decision. They provide the foundation for the decision and describe the broader context within which the decision is made. It is here that court records arguably hold more value to the researcher as a companion, or even contradictor, to state-run archives. As noted above, postmodern critiques of archives argue that to the extent archival institutions are created by, and contain records of, the state, they give primacy to a representation of the community constructed by the state and exclude contradictory voices. 63 In the context of the individual's relationship with the state, it might exclude or explicitly devalue or discredit voices of protest.
Within the court's own records, contradictory voices are not just heard but are explicitly required. The evidence and other materials submitted to the court are representative of the voices of those who submitted them. They do not contain just one version of a series of events but may contain two or more or multiple stories told in different ways and from different perspectives. Statements of claim and collected evidence describe the litigants' relationship and, to the extent that the eventual decision will affect that relationship in the future, their hopes or expectations of what it should be. Within these documentary accounts are cultural and social assumptions-both explicit and implicit-that provide insight into those relationships. 64 Perhaps even more crucially, the requirement in Commonwealth courts of a 'matter' means that these are snapshots of those assumptions in conflict and contested ideas about what is acceptable. A more complete archive begins to explain 'not only what went on in the law's formal processes, but what were the full actual effects that law and the life environing the law had on each other'. The Federal Court's collected materials, therefore, allow the researcher to move beyond 'lawyers' history' and state-focused constructs of community. The voices of litigants, while advocates in their own cause, are inherently authentic and in that sense true to themselves. In our understanding of an individual's relationship with the state and with each other, in an understanding of this story of Australian citizenship, those records provide a time capsule of the assumptions, ideas and the conflicts between the state and its citizenry. To the extent that the law also reaches both forward and backward, these firsthand accounts also serve to explain how current relationships have evolved.
This concept of superior courts as archives is further strengthened by the historical development of the concept of 'courts of record'-ongoing, permanent and inconvertible records of the disputes that come before them.
Public Access to the Courts and Court Records
At its establishment, the Federal Court was created as a 'superior court of record'. 66 The concept of 'courts of record' is inherently linked with the origins of an Anglo-Australian legal system and defines the status of a court within a legal hierarchy. However, what constitutes 'the record', and the manner in which it is to be kept, remains largely undefined. It is determined by context. 67 In the best traditions of the common law, what is 'the record' for the purposes of public access has therefore been determined by tradition and practice adopted as precedent. The Federal Court, as with other courts, has adopted a role as custodian and curator of records confined to traditional ideas of access.
The practice of courts creating and maintaining records of proceedings developed in or about the 13 th century. 68 Until that time, records of what had happened before the justices were largely oral. Over time, what were originally referred to as rolls developed from notes to aid memory to more complete records containing detailed statements of what happened in proceedings. According to some accounts of the development of English courts, those holding records therefore become 'courts of record' and different from those that did not. 69 From this relatively simply distinction, courts of record have accumulated further distinguishing characteristics, including the power to fine, imprison and punish contempt. 70 In Australia, questions about whether a court is one 'of record' have generally been resolved by the legislation establishing it. 71 The history of proposals to establish what is now the Federal Court is generally silent on its status, other than it was always intended to be 'superior'. 72 However, it is implicit throughout the development of proposals for the Federal Court over the following decade that it should at least have the status equivalent to a superior court, or the state supreme courts, suggesting that it was always intended to be a court 'of record'.
What is the Record?
While a court's status may be clear, what constitutes its 'record', particularly for superior courts, remains vague. Decisions about the content of 'the record' are largely confined to administrative law and focus on the records of inferior courts, the content of which is to be determined by the court on an application for review 73 or by reference to the legislation establishing the court or tribunal.
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While not determinative, these definitions set a logical minimum content for the record. As the High Court notes, it provides an account of how the matter came before the court, the contentions of the parties and the orders made-the basic information necessary to record the dispute between the parties and its resolution. In that sense, it remains tied to 69 Ibid 35 . Interestingly, Thorne goes on to discuss the distinction argued for by Sir Edward Coke that only courts of record can fine and imprison and finds that there is no authority for the connection other than common lawyers' desire to 'cripple' rival courts that kept no record. 70 Enid Campbell, 'Inferior and Superior Courts of Record ' (1997) the historical purposes of the maintenance of a record, both as an aid to memory of how proceedings had been disposed and as a summary for the purposes of superior courts' supervision. 75 The advent of court registries and standard forms has arguably extended the idea of the record to include the documents filed with the registry. 76 This idea of records reflects a traditional procedural and precedential understanding of how or why those records are important. However, it tells us very little about their character and ignores the larger context within which written records developed. That context reveals their significance and begins to describe how issues about their access and retention might be approached.
Perpetual Memorial, Incontrovertible Evidence and Status
While the practice of keeping records began as an aid to justices, 77 their evolution as detailed accounts of proceedings endowed them with a sense of permanence. Holdsworth, in his history of English law, refers to courts of record as being courts whose 'proceedings are enrolled in parchment for a perpetual memory and testimony' (emphasis added). 78 The nature of the record as being perpetual was echoed by Lord Denning 20 years later, 79 and by the High Court, 80 which defined the records of a court with a similar sense of permanence as being the proceedings 'preserved in [the court's] archives '. 81 In addition to permanence, court records were considered incontestable as to their contents. Oral records of proceedings in the King's courts were considered incontrovertible and not open to question. 82 With the development of written records of proceedings, the written form was 85 Taken together, these two principles-an incontrovertible record to be held in perpetuity-makes courts' records more than a procedural catalogue. They speak directly to both the status of the record itself and its custodian. For example, on the establishment of the failed Australian Military Court (AMC), the Commonwealth Government inserted amendments to the bill making the AMC 'a court of record'. Arguments to make the AMC a 'court of record' had been opposed by the Department of Defence on the basis that it was unnecessary and that the bill already provided for the new AMC to keep records. 86 However, submissions on the bill recommended that regardless of whether the bill already provided for the powers of a 'court of record', the AMC should be explicitly created as one in recognition of its powers, its status and its authority. 87 On the introduction of the amendment, the government noted that the amendment 'further enhance[d] the status of the AMC'. 88 
Open Justice
While it is one thing to argue that a court's record of proceedings constitutes a permanent archive of proceedings, why should those records be available to the public? The origins of 'the record' are found in aids to the court, rather than the outside world. However, to argue that the 'the record' is a private or an exclusive collection ignores other elements of the administration of courts. In particular, the position that the conduct of proceedings is transparent and open to all (subject to limited conditions) as a fundamental guarantee of the fairness of those proceedings.
The commitment to courts operating in public is most immediately recognisable in the traditional adage that 'justice should not only be done, but should manifestly and undoubtedly be seen to be done'. 89 The origins of the idea are not clear, either arising out of the practices of early courts, 90 a corollary of courts being public events 91 or 'more or less accidental' as a necessary part of criminal jury trials. 92 However, since at least the 17 th century, 93 it has been accepted and entrenched in English law. It is also now seen to be closely tied to the principles of a fair trial, judicial impartiality, judicial independence and the maintenance of public confidence in the courts. 94 As Ernst Willheim outlines in his chapter in this collection, the concept of 'open justice' is acknowledged in Australia and internationally as a fundamental element of the judicial process, consistently acknowledged in both precedent and extrajudicially by members of the High Court.
The judicial and academic discussion of open justice has mainly constructed the concept around direct, unmediated access to courts in person. However, this 'face-to-face model' of courts' relationship with the community is inconsistent with current practice, is outdated and increasingly problematic. With the advent of more extensive media and more universally consistent levels of literacy, it has been argued that the traditional model of the public visiting the courts to see justice 'being done' is outmoded. 95 Assuming for the moment that the public can attend proceedings, what is it that they are likely to hear? As has been discussed by Willheim, 96 and others, 97 legal proceedings in the Federal Court are now largely conducted by the exchange of written evidence, materials and submissions, almost all of which are unavailable to the public. To the extent that the principle of 'open justice' is based on the assumption that all, or a large part of, the material available to the court would be read aloud in open court, it refers to practices that are now largely defunct. Byrne J in McCabe v British American Tobacco Australia Services Limited 98 summarised the development of civil litigation since the 1980s as:
The ensuing two decades of civil commercial litigation have witnessed the progress of this trend in the interests of increased efficiency in the trial process. The modern trial judge is confronted with substantial court books, often in electronic form, volumes of witness statements, written outlines of counsel's openings and final addresses, chronologies and photocopies of cases relied upon, most of which are to be read out of court and which, for the most part, are merely alluded to at trial. This serves to make the curial and adjudicative process less and less comprehensible to the person in the public gallery. 99 The emphasis on greater efficiency in litigation has been further reinforced in the Federal Court with the introduction of amendments intended to 'bring about a cultural change in the conduct of litigation'. 100 Since 2010, the procedures applying to civil litigation must be consistent with an 'overarching purpose' of facilitating 'the just resolution of disputes according to law as quickly, inexpensively and efficiently as possible'. 101 These measures seeking to reduce the cost of litigation, or avoid it completely, are valuable and significant in improving access to justice. However, allied to these changes is also the active encouragement of the parties and the Federal Court to attempt to resolve issues informally or through processes that are not available to the public. 103 Even for members of the public who do seek access to written materials, there is the additional burden of cost. Inspection and copying of accessible materials attract a fee, 104 while parties, the public and the media must order transcripts from an external provider and pay a fee. 105 
Conclusion: Access and Citizenship
Restrictions on access to courts' unique store of materials reflect on all aspects of Australian citizenship: as a legal term, as a frame for thinking about the relationship between the citizen and the state, and as a way of encouraging active citizenship. This chapter has explained how our thinking about courts' archives is related to, and influenced by, the evolution of citizenship in Australia historically, from federation to the growing jurisdiction of the Federal Court of Australia. Restrictions on access to documents impacts on Australian citizenship as well as on a general understanding of the rule of law and open justice as modern expectations of the justice system. Maintaining a narrower view of 'the archive' perpetuates a system of inequality between the citizen and the state that is now out of date. In the present context, the state determines what the citizen can see based on old ideas about courts, their proceedings and their records. It also restricts access based on a practical fiction that the public can, at any time, turn up and witness proceedings.
Given the evolving jurisdiction of the Federal Court, and changing ideas about restrictions on access based on its function as a court, maintaining a traditional view of the Federal Court's record ignores its role evolving in parallel as an archive. The Federal Court's role as a site for disputation, negotiation and resolution about rights, particularly those around the power of the executive and the role of the state, means that its records speak directly to the evolution of Australian society. The different perspectives and the process by which the state (in the broadest sense) decides what those rights and roles are, in the growing jurisdiction of the Federal Court of Australia, ultimately confirms it is part of the evolution of Australian citizenship. The citizenry must, therefore, be in a position to access materials that inform that national identity, consistent with a change in status from 'subjects' to equal 'citizens'.
